INTHE UNITED STATESDISTRICT COURT FOR THE
SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
THE ESTATE OF THOMAS GENE
BRADLEY, by and through its persond
representative, LARRY JOE BRADLEY,

Haintiff,

MARINER HEALTH, INC. and
LIVING CENTERS-EAST, INC,, d/b/a
MONTROSE BAY HEALTH and
REHABILITATION CENTER,

)
)
)
)
)
)
VS, ) CIVIL ACTION NO: 99-0892-BH-M
)
)
)
)
)

Defendants.

ORDER

This matter is before the Court on Defendants motion (Doc. 76) for summary judgment and
Defendants motion (Doc. 86) to strike.  After due consideration and in light of oral argument on these
motions, it is ORDERED that Defendants motion (Doc. 86) to drike is hereby GRANTED and,
consequently that Defendants motion (Doc. 76) for summary judgment is hereby GRANTED.

Also before the Court are eight other motions which are either pending or were the subject of an
oral ruling by this Court. Accordingly, and for the sake of clarity, Plaintiff’ smotion (Doc. 92) for sanctions
is hereby DENIED, Faintiff’s motion (Doc. 94) to dlow designation of additional nursing expert is
hereby DENIED, Defendants motion (Doc. 98) to quash is hereby GRANTED, Defendants motion
(Doc. 99) inlimine is hereby FOUND AS MOOT, Haintiff’'s motion (Doc. 107) for continuance is

hereby DENIED, Defendants motions (Doc. 115 & 116) to strikeare hereby FOUND ASMOOT,

and Plaintiff’s motion (Doc. 120) to amend the pretrid order is hereby DENIED.



FINDINGS OF FACT

1.

Thomas Gene Bradley was a resdent of Montrose Bay Hedth and Rehabilitation Center
(“Montrose Bay”) from July 28, 1998 until the day of his death, March 18, 1999. (Doc. 76,
Exhibit 1). Hewas 57 years old at the time of his admisson to Montrose Bay.

Prior to his admission to Montrose Bay, he had been hospitalized at the University of South
Aldbama Medical Center for severd months due to a choking incident that resulted in
cardiopulmonary arrest due to lack of oxygen. (Doc. 76, Exhibit 2). The length of time Mr.
Bradley’ sbrainwaswithout oxygenis unknown. His diagnoses upon admisson to Montrose Bay
were: anoxic brain injury (due to the choking incident), secondary myodonus (uncontrollable
muscle contractions), hypertension, hepatitis C, and history of dcohol abuse. Hewas satus post-
tracheostomy closure. (Doc. 76, Exhibit 1).

Atthetimeof Mr. Bradley’ sinitial admission to Montrose Bay, he was noted to be confused and
disorientedto place, time, and gtuation. 1d. Mr. Bradley’ sanoxic encepha opathy (theanoxic brain
injury) resulted in substantia functiona limitation in salf-care, mohility, capacity for independent
living, learning, and direction. Id. Hismini-mentd state score was very poor. He had short term
memoryloss. 1d. Hewasevauated for physicd therapy, but determined not to be an appropriate
candidate for arehabilitation programand Dr. Benjamin Schrubbe, his treating physician, entered
an order discontinuing a previous order for physica therapy. 1d.

During the time he was aresdent a Montrose Bay, Mr. Bradley had multiple instances of fdling

from either hisbed or his Geri-chair. 1d. Due to the anoxic brain injury, he suffered from bouts



of myoclonus which manifested itsdf withtremors. Mr. Bradley, per physician order, was placed
on Klonopin amongst other medications to control his myoclonus. 1d. He was followed by a
neurologiswhile at Montrose Bay inreferenceto same. Mr. Bradley suffered weight lossand dso
manifested behaviord problems. 1d.

On February 14, 1999, Mr. Bradley aspirated while his brother, Omar Bradley, was feeding him
a health shake a Montrose Bay. |d. Hewas subsequently transferred to ThomasHospitd. (Doc.

76, Exhibit 3). Whileat ThomasHospital, Mr. Bradley fell on February 15, 1999, and wastrested
for alaceration. 1d. OnFebruary 16, 1999, amodified barium swallow reved ed severe dysphagia
with ahigh risk of aspiration.

Although Mr. Bradley wasready for discharge on February 19, 1999, he aspirated again that day
at the hospital, and had to be taken to the Intensve Care Unit (“ICU”) and placed ona ventilator.

Id. Hisfamily was contacted later that day and told that Mr. Bradley had severe dysphagia and

would continue to aspirate and have hypoxic episodes. A percutaneous endoscopic gastrostomy
(“PEG”) tube was inserted on February 23, 1999. Id.

Due to his condition, the physician personnel at Thomas Hospital advised that Mr. Bradley be
categorized as a DNR, which means “ do not resuscitate.” 1d. However, his brother Larry Joe
Bradleyindsted that his Mr. Bradley be categorized asa“Full Code’. (Id.; Doc. 76, Exhibit 4 at

167). According to the Thomas Hospital discharge summary, on February 24, 1999, Mr.

Bradley’s prognosiswas “poor”. (Doc. 76, Exhibit 3).

Upon Mr. Bradley’ s return to Montrose Bay, he was ordered to be placed on fal and aspiration
precautions. (Doc. 76, Exhibit 1). In addition, he continued to be followed by a neurologist.

On March 10, 1999, Mr. Bradley was found on the floor with a laceration of the eyebrow, for



which he was tregted in the Emergency Room (“ER”) @& Thomas Hospitd. 1d.

10. On the day of his death, March 18, 1999, Mr. Bradley was evad uated at ThomasHospita due to
bleeding from his PEG tube Ste. He returned to Montrose Bay that same day at about 1:50 p.m.
with adiagnogs of “bleeding around stoma.” 1d. At 10:45 p.m., Mr. Bradley was found non-
responsive, apneic, and without pulse by Frances Bunn LPN. Id.

11. On or about August 18, 1999, Larry Joe Bradley, as persond representative of the etate of his
brother, Thomas Gene Bradley, filed theingant action in the Circuit Court of Badwin County,
Alabama. The Amended Complaint aleges causes of action for negligence and wrongful death.*
(Doc. 28, Amended Complaint). On September 27, 1999, the matter was removed to this Court

by Defendants.

CONCLUSIONS OF LAW

A. Mation for Summary Judgment

The Court grants summary judgment “if the pleadings, depositions, answersto interrogatories, and
admissons on file, together with the affidavits, if any, show that thereis no genuine issue asto any materia
fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c) (2002).

“A factud disputeis ‘genuine if the evidence is such that areasonable jury could return a verdict for the

While Defendants ague that Paintiff's negliggnce dams in Count One and
negligence per se dams in Count Two are due to be dismissed on grounds different from
FPantiffs wrongful death dam, the Court evduates dl of Rantiff's clams under the same
framework in this Order as the standard of care analyss gpplies to Counts One, Two, and Three
of Paintiff’s Amended Complaint.



nonmoving party. A fact is ‘materid’ if it might affect the outcome of the suit under the governing
subgtantive law.” Beck v. Somerset Technologies, Inc., 882 F.2d 993, 996 (5th Cir. 1989) citing
Andersonv. LibertyLaobby, Inc., 477 U.S. 242, 248 (1986), abrogated on other grounds by Little v.
Liquid Air Corp., 37 F.3d 1069 (5" Cir.1996).

The Court must determine whether the evidence presents a sufficient disagreement to require
submisson to a jury, or whether it is S0 one-sided that one party mug preval as a matter of lav. See
Anderson, 477 U.S. at 251-52. “[T]he moving party has the burden of showing the abbsence of agenuine
issue as to any materid fact.” Adickes v. SH. Kress & Co., 398 U.S. 144, 157 (1970); Peppersv.
Coates, 887 F.2d 1493, 1498 (11th Cir. 1989). Where the nonmoving party, as here, bears the burden
of proof a trid, "the burden on the moving party may be discharged by 'showing'--thet is, pointing out to
the Didtrict Court--that thereis an absence of evidence to support the nonmoving party's case.” Celotex
Corp. v. Catrett, 477 U.S. 317, 325 (1986). If the moving party presents any materia in support of the
moation, that materid and dl factud inferencesariang from it must be viewed in the light most favorable to
the nonmoving party. Peppers, 887 F.2d at 1498. If the Court determines that there is no genuine issue
of materid fact, it must andyze the evidence and dl reasonable inferences drawn therefrominthe lignt most
favorable to the non-moving party. See e.g., Swain v. Hillsborough County School Board., 146 F.3d
855, 857 (11th Cir. 1998).

Once the movant satidfies its initid burden under Rule 56(c) of demondrating the absence of a
genuine issue of materid fact, the burden shifts to the nonmovant to "come forward with specific facts
showing that thereisagenuineissuefor trid.” Matsushita Elec. Indus. v. ZenithRadio Corp., 475 U.S.
574, 586-87 (1986)(emphasis and internal quotation marks omitted), quoting Fed. R. Civ. P. 56(e).

Otherwise stated, the nonmovant mug "demondtrate that there is indeed a materid issue of fact that



precludes summary judgment.” Clark v. Coats& Clark, Inc., 929 F.2d 604, 608 (11thCir. 1991). The
party opposing the maotion will avoid summary judgment if there exists a genuine factud conflict in the
evidenceonamaterid issue to support ajuryquestion. Seee.g., Burtonv. City of BelleGlade, 178 F.3d
1175, 1187 (11th Cir. 1999). The shifting burden from movant to nonmovant & summary judgment
described above gpplies regardless of which party will bear the burden of proof at trid. Seeid. at 607.
"A mere 'stintilla of evidence supporting the [nonmoving] party's position will not suffice; there must be
enough of a showing that the jury could reasonably find for that party.” Walker v. Darby, 911 F.2d 1573,
1577 (11th Cir. 1990). "Wherethe record taken as awhole could not lead arationd trier of fact to find
for the non-moving party, there is no genuine issue for tria." Matsushita, 475 U.S. at 587 (citation
omitted).

The moving party islikewise entitled to judgment as a matter of law whenthe nonmoving party falls
to show sufficently an essential dement of the case as to which the nonmoving party has the burden of
proof. See Peppers, 887 F.2d at 1497; Manor Healthcare Corp. v. Lomelo, 929 F.2d 633, 636 (11th

Cir. 1991).

B. Standard of Care
The AldbamaMedical Liability Act of 1987 (“AMLA"), Ala. Code § 6-5-540, et seg. (amended
1987), governstheingant action. The duty owed by anurang home to apatient is codified insection 6-5-
484 of the AMLA:
@ In performing professional services for a patient, a physcian’s,
surgeon’s, or doctor’ sduty to the patient shdl beto exercise such
reasonable care, diligence and skill as physcians, surgeons, and

doctors in the same generd neighborhood, and in the same
generd line of practice, ordinarily have and exercise in the like



case. Inthe case of ahospitd rendering services to a patient, the
hospital must use that degree of care, skill, and diligence used by
hospitas generdly in the community.

(b) Neither aphyscian, a surgeon, a doctor nor a hospital shdl be
cons_i dered an insurer of the successful issue of treatment of
sarvice.

Ala. Code § 6-5-484 (amended 1987).

The determinative issue regarding Defendants liability is whether they exercised such reasonable
care, skill and diligence as other nurang homeswould ordinarily exercise under smilar circumstances and,
if not, whether the alleged breach proximately caused the harm and degth at issue. Keebler v. Winfield
Carraway Hospital, 531 So.2d 841 (Ala 1988). If Defendants provided reasonable care, they have
fulfilled any duty owed to Flantiff, notwithstanding an unfortunateoutcome. McMickensv. Callahan, 533
S0.2d 579 (Ala 1988). Under the AMLA, for Plantiff to preval in an action agangt a nursng home,
Fantiff mus establish by substantial evidence: (1) the appropriate standard of care; (2) a deviation
therefrom by Defendants nursing personnel; and (3) proximate cause between the act or omission
congtituting the breach and the subsequent death. Peden v. Ashmore, 554 So.2d 1010 (Ala. 1989).

In support of their motion (Doc. 76) for summary judgment, Defendants submit the Affidavit of
Donna Soan, R.N. to show that their care and treatment of Mr. Bradley met the required standard. (Doc.
76, Exhibit 7, Affidavit of Donna Sloan, R.N.) In her affidavit, Nurse Sloan Satesthat she has over twenty
years of experience in providing hands-on care as a registered nurse and has served as an Assistant
Director of Nurang at along term care facility such as Montrose Bay. S oan further submitsthat sheis
familiar with and was practicing the degree of care, kill, and diligence ordinarily held and exercised by

nurses practicing inlong term care fadllitiessuchas Montrose Bay from 1997 until 1999. 1d. Based upon

her education, training, and experience, and review of the subject medical records, Nurse Sloan submits



that Defendants provided reasonable and appropriate hands-on nursing care and nursing adminigration
sarvices to Mr. Bradley while at M ontrose Bay, induding nurse supervision, gaffing, screening, evauation,
and traning, dl of which met or exceeded that applicable standard of care held and exercised by amilar
long term care providersin the nationa community. 1d.

In this regard, Nurse Sloan specificdly testifies that:

1) the Montrose Bay saff undertook adequate measures to prevent the decedent’s falls,
induding appropriately addressng sad fdls, appropriately implementing responsive
measures, and appropriately evauating, consdering, and revisng, when necessary, the
care plan in reference to same.

2) the Montrose Bay staff appropriately addressed the decedent’ s behavioral pradens
induding rendering medications ordered and prescribed by the decedent’s treeting
physicians.

3) the Montrose Bay staff adequately monitored the decedent’s swalowing status and risk
for aspiration.

4) the Montrose Bay saff appropriately monitored and addressed the decedent’ s PEG tube.

5) the Montrose Bay staff appropriately monitored Mr. Bradley’s nutritiona status.

Insum, and, inresponseto Plaintiff’s specific dlegations that aleged improper nursing caused “a)
numerous fdls, b) aspiration pneumonia; ¢) peritonitis; [and a] subdural hematoma,” Nurse Sloan opines
that the care and trestment rendered to the decedent while alive a Montrose Bay was reasonable,

appropriate, and met the applicable standard of care. 1d.

C. Motion to Strike
The AMLA requiresthat any expert witnesstestimony submitted againgt anurang home defendant
be submitted by a“ smilarly-stuated hedthcare provider,” as particularly defined within § 6-5-548 of the

AMLA. See Ala. Code 8§ 6-5-548(b) (1993). Pursuant to § 6-5-548(b) a“smilarly Stuated hedthcare



provider” is one who:

Q) Islicensed by the appropriate regulatory board or agency of this or some other

state.

2 Istrained and experienced in the same discipline or school of prectice.

3 Has practiced in the same discipline or school of practice during the year preceding the

date that the aleged breach of the standard of care occurred.
Ala. Code § 6-5-548(b) (1975).

In the ingtant action the standard of care alegedly breached by Defendants is “hands-on” nurang
care and treatment, whether by aregistered nurse, licensed practica nurse, or certified nurang assgtant,
in a nurang home setting from mid-1998 to mid-1999. (Doc. 28, Amended Complaint). Therefore, to
establish abreach of that standard of care, Plaintiff not only has the burden of producing the testimony of
someone trained and experienced in the provison of “hands-on” nursing care and trestment in anursang
home, but a so someone who has practiced such “hands-on” care during the year preceding mid-1998 up
and until mid-1999.

In response to Defendants motion (Doc. 76) for summary judgment and supporting
documentation, Plaintiff submits the depositiontestimony of Natdie Baker, MSN, CRNP, (“Baker”) and
the affidavit of Myron Jacobs. M.D. (“Jacobs’). (Doc. 83, Exhibits 4-5). After due consideration, the
Court finds that neither Baker nor Jacobsis a*“smilarly-situated hedthcare provider” pursuant to 8 6-5-
548 of the AMLA, and as such they are unable to testify asto the standard of care alegedly breached by
Defendants in this maiter.

Inafactudly amilar case, the Alabama Supreme Court considered the same issues as are now

beforethis Court. See Husby v. South Alabama Nursing Home, Inc., 712 So.2d 750, 751 (Ala. 1998)



(where plaintiff sued a nursing home for wrongful desth of nursing home patient who had fallen out of bed
and fractured her hip). The plaintiff offered a nurang home administrator and an anesthesologist as
standard of care experts. Id. at 752. The defendant nursng home moved for summary judgment arguing
that the plaintiff’ s experts were not “ Smilarly Stuated hedlth care providers’ qudified to testify “asto the
standard of care gpplicable to securing apatient to the bed to prevent afdl.” Id. Thetrid court agreed and
entered, pursuant to 8 6-5-548(b) of the AMLA, summary judgment inthe nurang home sfavor, reasoning
“that neither of the plaintiff’s experts wasanurse qudified to give testimony regarding the standard of care
of ‘handson’ hedth care providersin along-term care fecility.” 1d.

On apped, the Alabama Supreme Court upheld the triad court’s decison. While acknowledging
the requirements of 8§ 6-5-548(b), it held that, because neither of the plaintiff’ sexperts were “trained and
experienced inthe same discipline or school of practice” as the defendant nursing home' s g&ff, they were
not “sImilarly stuated hedthcare providers.” Id. at 753. The Court observed, “[t]o establish abreach of
the standard of care applicable to this case, the plaintiff should have offered the testimony of anursetrained
inthedally care of patients” 1d. Accordingly, the trid court’s decison was affirmed. Id. a 754. Inthe
indant matter, aswasthe caseinHusby, neither of Plaintiff’ s sandard of care expertswereinvolvedinthe
daly provisgonof “hands-on” nurang care to nurang home res dents between mid-1997 up and until 1999.

Specificdly, Mrs. Baker, as Plantiff’s proffered nurang expert, is not, and was not a the time
period madebasisto this clam, practicing or providing care asaregistered nurse, licensed practica nurse,
or certified nurang assigtant withinanurang home. (Doc. 83, Exhibit4 at 6-8, 230, 242). Rather, between
the latter haf of 1997 up and until 1999, Baker practiced inthe capacity of nurse practitioner at the Kirklin
ClinicinBirmingham, Alabama. (Doc. 86, Exhibit 1, Deposition of Nataie Baker, MSN, CRNP, at 22-

39, taken in the matter of Prevo v. Capital Hill HealthCare Center, Inc., Circuit Court of Montgomery



County, Alabama, Civil ActionNo. 01-3102-SH). Moreover, and most importantly, Baker testified that,
between mid-1997 up and until 1999, she never provided “hands-on” nursing care and treatment in a
nurang home, whether as a registered nurse, licensed practical nurse, or certified nurang assstant. 1d.
Consequently, Baker isnot qudified to render standard of care tesimony in this matter againgt Defendants
according to the tenets of § 6-5-548 of the AMLA.2

A amilar reault is reached in reference to the purported standard of care testimony of Myron
Jacobs. M.D. Specificdly, whileDr. Jacobsiscriticd of theactionsof Defendants nursing Saff, he admits
in his deposition of December, 2003 that he is not anurse, has never practiced as a nurse, has no nursing
education, training, or experience, and does not hold himsdf out as an expert in nurang. (Doc. 86, Exhibit
2, Deposition of Myron Jacobs, M.D., at 8-11, 21- 23). Further, Jacobs has never cared for patientsin
anurang home, muchlessmade roundsin a nursang home or supervised the provison of carein anursang
home. 1d. Clearly, asDr. Jacobsisnot licensed, trained, or experienced asanurse, whether between mid-
1997 and 1999 or not, heisnot qudified to render standard of care testimony againgt Defendants pursuant
to § 6-5-548 of the AMLA.

A planreading of 8 6-5-548(b) of the AMLA, coupled withthe opinionof the Alabama Supreme
Court in Husby, mandate that Baker and Jacobs be prevented from offering expert opinions as*smilarly
Stuated healthcare providers’ asto the standard of caredlegedly breached by Defendants in this matter.

Indeed, neither Baker nor Jacobswere providing “hands-on” nursing care in nursing homes between mid-

2While Plaintiff contends that Baker qudifies to testify as an expert under the limited
exception to 8 6-5-548(b) of the AMLA as announced by the Alabama Supreme Court in
Dowdy v. Lewis, 612 So.2d 1149 (Ala. 1992), the Court finds that Baker is not highly trained
and experienced in the area of “hands on” nursng care to patients a nursng home facilities
such that she may qudify to testify under the Dowdy exception.



1997 up and until 1999. Therefore, itishereby ORDERED that Defendants motion(Doc. 86) to strike

isdueto beandishereby GRANTED.

D. Conclusion

As Plantiff’s proffered slandard of care expert testimony has been excluded, Defendants prima
fadie showing of compliance with the gpplicable standard of care remains unchdlenged. Asareault, itis
ORDERED that Defendants motion (Doc. 76) for summary judgment is hereby GRANTED.® The

Clek isDIRECTED to close thiscase.

SO ORDERED this 8" day of April, 2004.

g W.B. Hand
SENIOR DISTRICT JUDGE

SWhile Pantff argues tha the ingant action fdls under the exception to the need for
expert tedimony as announced by the Alabama Supreme Court in Ex parte HealthSouth
Corporation, 851 So.2d 33 (Ala 2002), the Court finds that the circumstances of the ingtant
action dictate that Plantiff be required to present expert tetimony as to the standard of care
dlegedly breached by Defendants.



